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A.IDENTITY OF PETITlONER 

Comes Now, Xavier Michael Magana, The Peti.t:ioner, asking This 

Court to accept ce,iew of The Court Of Appea l s decision 

terminating r eview designated in P~rt B of t his petition . 

R. COURT OF APPEALS DECISION 

P~titioner requests This Court grant review of the March 30 1 

2021 d,~cision(Attachment 1). Petitioner ' s motion for 

recons Lleration was denied o n ·April . 29, 2021. Petitioner was 

gran te<i a:: ex tens ion of time to file His Petition For Review, 

unti l ~~ly 12 1 2021 ( ~ttac~ment 3) . 

C.ISSUES PRESENTED FOR REVIEW 

I . )Did The Court Of Appeals fail to conduct a De Novo review of 

Petitio~2r's Federal Constitutional c l aims, as required by This 

Cou.ct ' s ;:;:ar,~ de(:.isis t DUi:suant to The Supremacy Clause of The 

St[Jl:e :-.:i.d ~"ederal Constitutions? RAP 13.4{b)( 1)1.._ill. 

II.) Did fhe Cou rt Of ~o~eals fail to provide an adequa te 

corroctive rrocess, Ur)On affirmation of the trial court 

deciBions, absent anv fi.ndin-ss of facts, conclusions of law, or 

reasoning for the denials o f relief? RAP 13.4(b)(1) 2 (3). 

D.STATEMENT OF THE CASE 

The Pierce County Sup,2.rior Court denied relief on rnul t iple 

poatconvicti on motions filed by Petitioner, without providing any 

(1) 



-reaso~ for the den ials. Petitioner Appea l ed the denials , raisin~ 

seven(7) Federa l Consti tut ional violations . The Court Of Appeals 

ult ima t e ly 3ffirmed The Superior Court' s denial o f Petitioner's 

postconviciton motions . Petitioner filed a MOTION TO RECONS IDER , 

which was also denied . 

E.ARGUMENT 

Neither ThG Trial ro11 r t, nor The Court Of Appea ls, addressed 

the mer.its o f Petitioner ' s federal constitutional claims . A Oe 

Novo rulin1s was the proper stanrlar d of review. "De Novo review 

mearis th:tt the ceviewing court '[do]es not defer to the lower 

cour t ' s r ul in~ but freely consider[s] the matter anew, as i f no 

dee i. c, i on has been rendered below . 111 Dawson v. Mitchell, 561 F . 3d 

at Q33(2009). See Also: El Centro de la Raza v . State, 192 Wn. 2d 

103 ( 201?) ( De Novo t"eview of a trial court ' s ruli ng Ot" riecision 

mea ns that an apnellat~ c ourt looks a t the issue as if for the 

f i rst time and does not accord any deference to the trial 

court . ) . 

Petitioner ma<le s pecific a lle~a tions of violations pursuant 

to Brady v. Ma ryland , 373 U.S. 83(1963). The Court Of Appea l' s 

opinion does not conduct any ana lvsis which comports to Brady v. 

Maryland , s up ra. "A vio 1 a tion o f the r ule promu l ated in Brady 

and, its progeny i.s a v i olation of consti tutional Due Process . 

See: ryrady v. Maryland, supra. We r eview al l egerl Due Pcoces s 

violations De Novo . State v. Cantu, 156 Wn. 2d 819(2006) . Thus, we 

review c l a ims under Brady De Novo. " State v. Mullen , 171 Wn . 2d 

881 (2011). In re Stenson , 174 Wn.2d at 488(2011) The Court 
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explained that: Brady ma terial is a mixed question of fact and 

law, which "[W]e review ..•. De Novo by applying the reference 

hearing fact s to the law and drawin~ 0ur own legal conclusions.'' 

Stare Decisis was not adhered to by the lower courts in this 

matter. Under the doctrine of Stare Decisis, ' 1once we have 

decider! an issue of state law, that interpretation is binding 

unti 1 we over rule it." Soproni v. Polygon Apartment Partners, 

137 Wn.2d 319(1999). As such, Petitioner was entitled to a De 

Novo ruling of His Brady claims s purs•rnnt t:o the aforementioned 

line of cases; to include Findi.ngs Of Facts And Conclusions Of 

Law. The doctrine of Stare Decisis coincides with The Supremacy 

Clause of The State and Federal Constitutions. u.s .c. Art. JV, 

cl. 2; W.S .C. Art . I, §2 . 

II.)The Court Of Appeals failure to pcovirle an adequate 

corrective process, prejudiced Petitioner severely when no 

Findings Of Fact, to support the Conclusions Of Law were entered. 

The Due Process Clause of the 14th Amendment, mandates an 

''adequate corrective process". See: United States ex rel. Herman 

Claudy, 350 U.S. 116, 119(1956)(Suggesting cognizability of 

claimed "denial of. .•. consti tutiona l nrotections •... in a [S tate 

postconvlction proceeding]"); Carter v. Illinois, 329 U.S . 173, 

174(1946)("A state must give one whom it deprives of his freedom 

the opportunity to an inquirv into the i ntcins ic fairness of a 

criminal process even though it aopears proper on the surface . ". 

The concuring opinions in Case v. Nebraskat supra. suggest t hat, 

to be effectlve, the state pos tconviction remedy should be 
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sufficiently compr.che'.,si v~: t o embrace c 11 f eneral constitutional 

claims . 

State j ui: isdic. L i otH l requirements, 1 imitat ions of cognizable 

claims, pleading rules , briefing restrictions, nrocedural default 

doctrines, or other rules or p rocedures ara sufficlently hospital 

to the adequc1te 6eveloDment and li ti q_a tion of fed~ral 

cons ti.tution-s.l clai:us. See: Case v. Nebraska, ~uora; Ward v. 

Commissioners of Love County, 253 O. S. J.7, 22(1920)C'It therefort"" 

is vithia our province to inquire .... whether the rfederal] right 

was , l-2. rd':/l [by th.e state court] in substance and effect, as 

puttin; furwar d nonfederal [procedural] grounds for decision that 

is ,.,, ithout any fair or substanti.. a l support"); Enterprise 

Irrigation Disty. v . Canal C.o. ' 243 u.s . 157, 

164(1917)(Adjudication of federal claim ·mav not be frustrat ed by 

0 mer~ ck,:ic3 to rirev2nt review of the decision upon the fade ral 

• · t ' quea tlOll. /. 

:'t.Je ist-"..':! Ercs !-1 review to (wynne'sl fede r al c.laim beca1.• se the 

stat,:: ,:;.0ucts adcires sed only his state law grounds for 

reliaf •••• which mean<J they did not ' adjudicate [ J' the fedei:al 

1 , I · • • I If t1 R • c aim on tne merits . .!.lynne v. enico, 660 F'.3d 86 7 , 8 70(6th 

ci.r. 1~010). See ,l\ lso: Chd.stini v. Mckee, 526 F.3d 888, 899(6th 

cir. 2008 ), cert. :lenie"'.i, 129 s. Ct . .l9q1(2009)( 11Since there is 

no [atGte ~ourt] 1ecision on the merits of whether the orosecutor 

commit ted constitutional error [ because the court resolved claim 

on state law ~rounds]) this c0ur.t r eviews that issue De Novo"). 

Direct Revie~ req uires the appellate court to address/near 

th €: ale.cits of all issues presented for- .review. See : Morrts v. 
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Burnett, 319 F.3d 1254, 1257(10th cir.) , cert. denied, 540 U.S. 

909(2003); Duckett v. Mullin, 306 F.3d 982, 991 & n.1( 10th cir. 

2002), cert. denied, 538 U.S. 1()rJ4( 2C03). ~lore so, the opinion is 

a 'postcard denial I faili.n 5 to rea~h t :rn grounds for relief on a 

f d l · d 11
[ 1J1 ·n • s '1 ~ e er a . mag n 1. tu e • ,, J . e i.. e , a t -= ,. •:: , the state court fails to 

consider:, or issues a 'postcard derd.al ' of, the petitioner's 

federal claims 5 lt./e must conduct 11a,1 lndepeodent r eview of the 

recordrn. P§Yton v. Woodford_, 299 : ,:3-:l 81.5(9th ci.r. 2002)(en 

bane), ~a~ ' d & remanded, 538 U.S . 975(2~03 ). 

F.CONCLUSI ON 

Based upon the abuve , Patitioncr resp~ctfully request review 

of The Court Of Appeals Decision, r2:1c::11ng the mer its of the 

federal constitutional gro~ads for ralief; Order a reference 

hearing; Or any ot~er ralief j~e·ned legally adeauate. 

SI G!\IED and DATED i.:his 25th :.l:1v of June, 2021. 

Re.spectf 11lly Suhmitted, 
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Filed 
Washington State 
Court of Appeals 

Division Two 

March 30, 2021 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

ST A TE OF WASHINGTON, No. 52670-1-II 

Respondent, 

V. UNPUBLISHED OPINION 

XAVIER MICHAEL MAGANA, 

Appellant. 

MAXA, J. - Xavier Magana appeals the superior cou1t's denial of multiple post-conviction 

motions that he filed several years after this court affinned his conviction for first degree murder. 

The superior comt transfeITed two motions for the State to produce exculpat01y evidence and 

discovery material to this comt under CrR 7.8(c)(2), but this comt returned the motions to the 

superior court because CrR 7.8 did not apply. Magana filed several additional motions in the 

superior comt. 

We hold that the superior comt (1) did not err in denying Magana's motions for the State 

to produce exculpatory evidence and discovery materials, (2) did not err by denying Magana's 

motion to correct the judgment and sentence, (3) did not err by failing to conduct an evidentiary 

hearing regarding motions that this cou1t returned to the superior comt , ( 4) did not violate 

Magana's right to be present, (5) did not deny Magana's right to assistance of counsel, (6) did 
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not violate Magana' s public trial right, and (7) did not etT by failing to provide any reasons for its 

orders denying Magana's motions. 

Accordingly, we affirm the superior court's denial of Magana 's post-conviction motions. 

FACTS 

Background 

In 2011, Magana agreed to plead guilty to a first degree murder charge. Magana 

subsequently filed a motion to withdraw his guilty plea, which the trial court denied. The trial 

court sentenced Magana to 333 months of confinement and 36 months of community custody. 

Magana appealed the trial coL11t's denial of his motion to withdraw his guilty plea. We 

affirmed Magana's conviction. This comt issued a mandate on March 14, 2013. 

Magana 's Motions to Produce Evidence and Discovery Material 

In October 2017, Magana filed a motion for the State to produce exculpato1y and 

mitigating evidence. Magana 's declaration in support of the motion referenced evidence 

regarding the GPS coordinates of his cell phone. The cou1t transferred Magana' s motion to this 

court to be considered as a personal restraint petition (PRP) under CrR 7.8(c)(2) because the 

motion appeared to be time-ban-ed under RCW 10.73.090. 

In February 2018, Magana filed a motion to produce discovery material. In his motion, 

Magana requested that the superior comt order the State and his former defense counsel to 

"produce any and all material pursuant to CrR 4.7," including correspondence between the State 

and defense counsel, all prior plea agreements, and all judgments and sentences pe1taining to 

Magana's criminal history. Clerk's Papers (CP) at 93. The court found that Magana's motion 

was time-barred under RCW 10.73.090 and transfetTed the motion to this court to be considered 

as a PRP under CrR 7.8(c)(2). 
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In March, this court rejected both of the superior court's transfer orders after determining 

that that neither Magana' s October 2017 nor February 2018 motion was a CrR 7.8 motion. 

Accordingly, this court returned both filings to the superior court. The order rejecting transfer 

stated: "ORDERED that the order transferring is rejected and the matter and additional filings 

are returned to the superior comt for fu1ther action." CP at 181 . 

In May, Magana filed a motion for an evidentiary hearing regarding the October 2017 

and Febmary 2018 motions that had been returned to the superior comt. He also requested that 

those motions be considered together with other motions that he had filed ( discussed below). 

The superior court entered orders denying both Magana's October 2017 and February 

2018 motions, and the motion for an evidentiary hearing. There is no indication in the record 

that the comi conducted a hearing on these motions or signed the orders in open cou1i. None of 

the orders stated a basis for the denials. 

Magana 's Additional Motions 

In January 2018, Magana filed a motion to correct the judgment and sentence. In his 

motion, Magana claimed that he was unlawfully sentenced to an exceptional sentence. He 

requested that the superior court order that he be transpo1ted to a resentencing hearing in which 

the cou1t could impose a standard range sentence. 

In March, Magana filed six separate motions: (1) to compel recusal of the judge; (2) to 

appoint a neutral adjudicator; (3) to compel the results of gunshot residue testing on the victim; 

( 4) to compel the State to produce various records; (5) to subpoena witnesses; and (6) to 

supplement his October 2017 motion for production of evidence with his motion to produce and 

his motion to subpoena witnesses and to consolidate his October 2017 and Febmary 2018 

motions. 

3 
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In April, Magana filed a motion to transport him from custody of the Department of 

Conections to custody of the Pierce County Sheriff. 

The superior court entered orders denying the motion to correct the judgment and 

sentence, Magana' s March motions, and his motion for transport. There is no indication in the 

record that the cou1t conducted a hearing on these motions or signed the orders in open comt. 

None of the orders stated a basis for the denials. 

Magana appeals the superior court's denial of his post-conviction motions. 

ANALYSIS 

A. MOTIONS FOR THE STATE TO PRODUCE EVIDENCE 

Magana argues that the superior comt ened by denying his motions for the State to 

produce exculpatory evidence and discovery materials. We disagree. 

The Supreme Comt in In re Personal Restraint of Gentry addressed a post-conviction 

motion for discovery from the standpoint of due process. 137 Wn.2d 378, 390-91 , 972 P.2d 

1250 (1999). The cou1t stated, "From a due process standpoint, prisoners seeking postconviction 

relief are not entitled to discovery as a matter of ordinary course, but are limited to discovery 

only to the extent the prisoner can show good cause to believe the discovery would prove 

entitlement to relief." Id. The offender's allegations must be specific to his or her own case. Id. 

n.5. They may not be "speculative or conclusory." Id. 

Here, Magana has not even attempted to show good cause to believe that the infonnation 

he requested would prove entitlement to relief, and the record does not supp01t such a finding. 

Therefore, the supetior comt did not en in denying his motions. 

4 
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B. MOTION TO CORRECT JUDGMENT AND SENTENCE 

Magana argues that the superior comt eJTed by declining to coJTect the judgment and 

sentence. Specifically, he claims that the comt imposed a total sentence including a te1m of 

community custody in excess of the statutory maximum. We disagree. 

A sentencing court is not allowed to impose a combined te1m of confinement and 

community custody that exceeds the statuto1y maximum. Fmmer RCW 9.94A.505(5) (2006); 

State v. Boyd, 174 Wn.2d 470, 473,275 P.3d 321 (2012). Therefore, RCW 9.94A.701(9) 

requires the sentencing court to reduce the community custody tenn if the confinement and 

community custody te1ms combined exceed the statuto1y maximum. 

Magana argues that the comt e1Ted in denying his motion to correct the judgment and 

sentence because his total sentence - including community custody - exceeded the standard 

range. Specifically, the comt sentenced him to 333 months of confinement followed by 36 

months of community custody, totaling 369 months, while the high end of the standard range 

sentence for his conviction was 333 months of confmement. 

However, the rnle is that the total time of confinement and community custody cannot 

exceed the statutory maximum sentence, not the standard range sentence. Fo1mer RCW 

9.94A.505(5). The statutory maximum sentence for first degree murder is life in prison. RCW 

9A.32.040. Therefore, Magana's sentence did not exceed the statutory maximum and the trial 

comt did not err in denying this motion. 

C. MOTION FOR EVIDENTIARY HEARING 

Magana argues that the superior comt eJTed by failing to conduct an evidentiary hearing 

on his October 2017 and Febrnary 2018 motions that this comt returned to the superior comt. 

We disagree. 

5 
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This court's order rejecting transfer concluded that "Magana ' s motion for production of 

documents and the related filings are not CrR 7.8 motions." CP at 181. In addition, the order 

provided that "the matter and additional filings" be returned to the superior court for "further 

action." CP at 181. This comt did not mandate an evidentiary hearing as Magana contends. 

Magana cites CrR 7.8(c) and RAP 16.12 for the proposition that our return of his motions 

required an evidentiary hearing. But neither applies here. First, CrR 7.8(c) establishes the 

procedure for addressing CrR 7.8 motions. However, as we concluded in the order rejecting 

transfer, neither of Magana's returned motions were CrR 7.8 motions. Therefore, CrR 7.8(c) is 

inapplicable here. Second, RAP 16.12 governs the transfer of PRPs to superior court for either a 

"reference hearing" or a "determination on the merits." RAP 16.12. But here, Magana' s 

motions were not returned as a PRP, and the order rejecting transfer did not invoke RAP 16.12. 

Therefore, RAP 16.12 is also inapplicable. 

Magana provides no other authority for the proposition that the superior comt was 

required to conduct an evidentiary hearing on the returned motions. Accordingly, we hold that 

the superior court did not en- in denying the motion. 

0. CHALLENGES REGARDING E NTRY OF ORDERS 

Magana argues that when the superior comt entered the orders denying his various 

motions in October 2018, the cou1t violated (1) his right to be present, (2) his right to assistance 

of counsel, (3) his public trial right, and ( 4) his procedural due process right to the reasons for the 

denials. We disagree. 

1. Right to be Present 

A criminal defendant has the constitutional right to be present at all critical stages of the 

proceedings" ' at any stage of the criminal proceeding that is critical to its outcome if his 
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presence would contribute to the fairness of the procedure.' " State v. Love, 183 Wn.2cl 598, 

608,354 P.3d 841 (2015) (quoting Kentucky v. Stincer, 482 U.S. 730, 745, 107 S. Ct. 2658, 96 

L.Ed.2d 631 (1987)). However, a defendant's right to be present is not absolute. State v. Irby, 

170 Wn.2d 874, 881,246 P.3d 796 (2011). A defendant has the right to be present at a 

proceeding only when there is a reasonably substantial relationship between his or her presence 

and the oppo1tunity to defend against a charge. Id. And a defendant does not have the right to 

be present if his/her presence would be useless or not beneficial. Id. We review whether a 

defendant' s constitutional right to be present has been violated de novo. Id. at 880. 

Here, Magana seems to assume that the superior comt held some type of hearing when it 

signed the orders denying Magana' s motion. But nothing in the record supports that assumption. 

Instead, the court appears to have simply signed the orders in chambers. Magana provides no 

authority for the proposition that a defendant has the right to be present when the superior cou11 

signs orders denying motions. And we reject such a proposition. 

Therefore, we hold that the superior comt did not violate Magana ' s right to be present 

when it signed the orders denying his motions. 

2. Right to Assistance of Counsel 

There is no constitutional right to counsel in post-conviction proceedings other than the 

first direct appeal of1ight. State v. Forest, 125 Wn. App. 702, 707, 105 P.3d 1045 (2005). Here, 

the State provided Magana with counsel for a post-conviction direct appeal at public expense. 

The motions at issue here were fi led after Magana' s first appeal was final. Therefore, Magana 

had no right to counsel regarding these motions. 

We hold that the supe1ior comt did not violate Magana's right to counsel when it signed 

the orders denying his motions. 

7 
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3. Public Trial Right 

A defendant has the constitutional right to a public trial. Love, 183 Wn.2d at 604. In 

addition, mticle I, section 10 of the Washington Constitution states that " [j]ustice in all cases 

shall be administered openly, and without unnecessary delay." 

However, "not every interaction between the cou1t, counsel, and defendants will 

implicate the right to a public tria l, or constitute a closure if closed to the public." State v. 

Sublett, 176 Wn.2d 58, 71,292 P.3d 715 (2012). Magana provides no authority for the 

proposition that a cowt closure has occurred or the public trial right is implicated when the 

superior cou1t s igns orders denying motions in chambers. And we reject such a proposition. 

We hold that the superior comt did not violate Magana' s public trial right when it signed 

the orders denying his motions. 

4 . Right to a Reasoned Decision 

Magana cites Beers v. Ross, 137 Wn. App. 566, 573-74, 154 P.3d 277 (2007) for the 

proposition that a trial comt errs when it denies a motion without stating the reason. In Beers, a 

civil case, the trial court denied the plaintiffs' motion to file an untimely reply to defendant's 

counterclaim without stating a reason. Id. at 574. This comt stated that " [t]he trial comt erred 

when it denied the Beerses ' motion for no apparent reason." Id. However, this statement was 

made in the specific context of whether the trial comt abused its discretion in denying the 

motion. The cou1t's statement cannot be interpreted as requiring a superior cou1t to expressly 

state a reason any time it denies a motion. 

Magana provides no other authority for the proposition that a superior court must 

expressly state a reason any time it denies a defendant's post-conviction motion. And we reject 

such a proposition. 

8 
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We hold that the superior court did not eIT when it denied Magana' s motions without 

stating the reasons for the denials. 

CONCLUSION 

We affirm the superior court's denial of Magana's post-conviction motions. 

A majo1ity of the panel having detennined that this opinion will not be p1inted in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

~,_J. __ 
MAXA,J. 

SUTTON, A.CJ) 

-r 
J 
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